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Abstract: 
 
I present a folk model of hate speech causality and defend the American liberal system of tolerating 

and regulating the speech and behavior, respectively, of even the most infantile and misguided of our 

citizens.  In doing so, I present a brief developmental history of American First Amendment 

jurisprudence, a very cursory engagement with legal philosophy, and I start it all off with a brief short 

story to set the mood.  If you could suppress hate with a little chip in their mind, would you?  The 

piece was written in 2019 as a paper for a graduate course and I was primarily thinking about anti 

LGBTQ hate crimes while reflecting upon prior empirical work.  I encourage others to take any pieces 

of the document that they find especially intriguing to develop a more up to date article, regardless 

of whether they seek to build upon or to challenge the arguments contained within.   

 

The paper has some points that I think are strong, though it is a bit rambly.  It is also seriously lacking 

in voices from other communities that have been targets of hate speech and violence, especially 

communities of color.  That said, it might be of interest for those seeking to spar as they develop their 

own philosophical treatises.   

 

There are also a lot of open empirical questions that the paper poses that ought to inform ongoing 

movement strategists.  A quick breakdown of the questions and their scientifically informed answers, 

such as the relationship between suppression and the propensity for individuals to engage in actual 

acts of violence, could be developed and presented in an extremely clear executive summary 

(accompanied by the metaanalysis of relevant scholarly and scientific studies) to provide clarity amidst 

ongoing debates regarding the potential outcomes of new private and public regulatory reforms with 

regard to hate speech.  Can hate be cured? Are some methods of approaching hate more similar to 

leeches than actual medicine?  Which methods are actually morally defensible now and in the future?  

Additionally, what are the long-term effects that we might expect from more repressive strategies?  
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“Zap!” The father cringed as his voice emitted a faint croak.  He wanted desperately to tell his son 
to take the higher road, but he knew what happened whenever he sought to express a view counter 
to prevailing norms.  He was one of the few remaining adult individuals in a society that had been 
overtaken by robotic collectivism.  It had been difficult, but he had built a secure life without 
submitting to the hives.  He might have to live in silence, but he knew that his thoughts, his 
feelings, as well as his being were his own.  He was above the automatons.   
 
He knew there were others out there that felt as he did too.  He had encountered one just the other 
day.  The music had been blaring on the speakers of the grocery store, “Why are you sad when 
you could be CAAD?”1  As he looked over at another customer, he could see in her eyes that she 
felt the same way.  Yet as soon as she attempted to speak to him, she winced in pain.  She stood 
still and looked back at him sorrowfully before moving along to the next aisle.   
 
His son was on the precipice of a life altering decision—to become a representative or to maintain 
his psychological sovereignty.  The life of a representative was seductive.  It offered certainty, 
career stability, and the illusion of achievement.  Life on the outside, however, was precarious; 
now, more than ever, individuality was a gambit, but it was one that the father believed to be the 
primary good in life—self-reliance and the will to encounter the unknown that lay ahead with an 
open heart and faith in one’s self. 
 
He had made his choice before the hives had conquered over fifty percent of the world population.  
Since then they had made steady progress in their mission to assimilate the entire human 
population.  Those who remained independent were labeled as fringe lunatics, narcissists, and 
hateful egoists.  As individuality began to erode, a resistance emerged to sabotage the spread of 
the hives.  While he had not personally participated, he did suffer from the backlash.  Hate speech 
was outlawed, individuals were registered, and they were required to wear chips that emitted a 
shock whenever they expressed or committed acts of hate.   
 
“I could be a painter, dad!” the son gleefully remarked as he perused the list of available life plans 
for the category that he had tested into.  The son’s voice became quieter though as he read the fine 
print, “they anticipate that a future vice president will need my heart around his 73rd birthday, but 
I will get to show my work in galleries in Europe and New York before that happens.”   
 
The father was distraught.  He could not believe that his son was actually considering becoming a 
representative.  He thought that he had subtly communicated his values to his son throughout his 
life.  In a last-ditch effort to communicate, he grabbed his laptop and a slab of beef.  He set the 
objects on a table.  He pointed to them and the contract the boy was reading.  Then he pointed to 
himself and his son. “Meat plus computer or human?” was his intended symbolic message. 
 
His son was puzzled at first, “What are you doing dad?  What is wrong?”  Yet the father continued.  
As his son gradually became aware of what he was communicating, the father began to nod. Yet, 
as his son became aware, so too the monitoring device inside him detected his covert speech 
pattern.   

 
1 CAAD is the Computer Assisted Art Division, the organization that designs the life plans available to representatives.   
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“Zap!!!!!!!” 
 

We’re Here, We Hate You, Get Used to It? 
 
Culture, from the perspective of an antipodal individual or member of a disfavored fringe sect, is 

very much like the imaginary hive mind referenced within the story.  Additionally, as culture 

changes, individuals within previously dominant groups similarly experience sanction for 

expressing previously acceptable, yet newly unpopular beliefs regarding members of other races, 

sexual orientations, religions, weight sizes, disabilities, hair colors, etc.  Additionally, as private 

outlets for nonviolent expression of discontent become more difficult to access or heavily policed 

by outsiders, some fear that those who experience these views may be more likely to engage in 

violent acts or to develop covert shadow operations that will make the detection of the potentially 

violent participants more difficult to detect  

 

The story No Outlet (above) is meant to allegorically critique extreme prohibitions on hate speech, 

an approach that has been advocated, albeit in less extreme ways, within the United States as a 

response to gun violence and hate crimes.  Such an approach, albeit without internal “shock 

collars”, has actually been implemented within other national contexts; as Delgado and Stefancic 

note in their book Must We Defend Nazis?, multiple European countries have taken an approach 

that is much more restrictive than the lax restraints maintained within the United States and 

protected by US Constitutional Law (Delgado and Stefancic, 2016.)  However, even within our 

relatively permissive legal system, there are bounds that police the boundary between hate speech 

and illegal conduct that stems from such ill will.  As Mary Ann Glendon has critiqued, Americans 

ought not to view their rights to speech, expression, privacy, etc. to be absolute (Glendon, 1991.)  

Yet, there are principled and policy-oriented reasons for protecting the speech and expression 

rights of even the most hateful among us.  Many believe that, as Justice Holmes has written, “the 

best test of truth is the power of the thought to get itself accepted in the competition of the market” 

(see Abrams v. United States, 1919.)  Meanwhile, there are also many others that view such hateful 

speech as inexcusable; they view it as a dark force that seduces young minds, spreads unsavory 

ideas throughout the population, and represents the root cause of violent hate crimes.   
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On one side of the issue, there are those who believe that the effects of permitting hate speech are 

so grave that we must sacrifice the liberty of those who wish to nonviolently engage in such speech 

acts; for this group, the marketplace of ideas is contaminated if their words are allowed to enter 

into the debate.  Meanwhile, there are others who prefer the status quo approach of American First 

Amendment jurisprudence.  These individuals support the continued application of a principled 

defense of speech rights. They also believe that we must protect the right to speak of those who 

they disagree with most, no matter how infantile or misguided their espoused beliefs may seem.  

Their position is guided by a similar concern for the wellbeing of the individual and of the society.  

Those who seek censorship and control believe that a sacrifice of principle will produce a more 

just society in which hate crimes will be less common.  Those who oppose such restrictions believe 

that alternative and more just paths exist for the realization of that goal. 

 

Thus, the issue of hate speech restriction brings up questions of principle as well as questions of 

policy.  Ronald Dworkin notes that questions of principle require a logical, rules-based approach 

to resolving legal questions, such as the abstract right that individuals ought to be able to freely 

express themselves (Dworkin, 1977.)  Meanwhile, per his definition, a question of policy would 

focus on the concrete effects of a ruling or of a law, such as its effect on the frequency of physically 

violent attacks on the targets of “the haters”.  Thus far, American jurisprudence has developed a 

principled system of tolerating hate speech; in doing so the court has delineated cases of 

constitutionally permissible regulation, such as those in which speech becomes or is inextricably 

linked to conduct or is more clearly linked to the actual production of concrete harm. 

 

Amendment I 
“Congress shall make no law… abridging the freedom of speech…” 

 

The words above are clear, yet constitutional interpretation is never quite so simple.  American 

First Amendment jurisprudence regarding hate speech is bound up with several different 

considerations, including fighting words, incitement to violence, hostile audiences, as well as 

injury to those who hear the messages (Sullivan and Feldman, 2010.)  Though many refer to hate 

speech itself as a violent act, the chief concern within American jurisprudence is the difference 

between speech and conduct, between mere words and actual physical violence.  Will a speech act 

foreseeably cause a breach of the peace or another form of concrete harm?   
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In an early case in which a speaker was advocating for fellow Russian immigrant workers to 

engage in a general strike to halt military operations against the revolutionary Russian regime, 

Abrams v. United States, the majority found that the speech could permissibly be regulated due to 

the antigovernment message; they found it to be in violation of the espionage act due to the effect 

that it might have on the war effort in Germany.  However, in his dissent Justice Holmes, joined 

by Justice Brandeis, wrote in defense of the principle of Freedom of Speech.  He wrote that, “It is 

only the present danger of immediate evil or an intent to bring it about that warrants Congress in 

setting a limit to the expression of opinion where private rights are not concerned” (Ibid, p. 953.)  

While he notes that the power to restrict speech that presents a clear and imminent danger may 

expand during war, precisely because of the expansion of actual threat (though this second element 

is made clearer in subsequent cases), this does not preclude the right of citizens to organize or to 

express views intended to change other citizens’ opinions regarding support for a war.  While the 

majority allowed for a broad definition of what constituted unprotected speech in the Abrams case, 

the history of First Amendment jurisprudence is one in which the area of protections has been 

broadened, not only to permit advocacy similar to the circulars distributed by Abrams, but also to 

protect hate speech and other forms of offensive expression. 

 

In 1942 in Chaplinsky v. New Hampshire the court found that the restriction of speech that would 

cause a rational person of “common intelligence” to retaliate against the speaker was permissible 

under the constitution.  The opinion also argued that speech that was intrinsically injurious in face 

to face interactions could be regulated under the constitution.  However, later cases have narrowed 

the applicability of the fighting words exception.  As an example, in Terminiello v. Chicago the 

court ruled that a policy that outlawed offensive speech that might incite a hostile audience to 

violence, despite not actually constituting fighting words, was unconstitutional.  In his dissent, 

Justice Jackson wrote that,  

 
“[This] was not an isolated, spontaneous, and unintended collision of political, 
racial, or ideological adversaries.  It was a local manifestation of a world-wide and 
standing conflict between two organized groups of revolutionary fanatics, each of 
which has imported to this country the strong-arm technique developed in the 
struggle by which their kind has devastated Europe.”  
(Ibid, P. 993.)  
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Justice Jackson further noted that the battle for the streets—the fight to bring their views out of the 

shadows—was a key aspect of the Nazi strategy to propagate their beliefs in order to seize power.  

A concern with the more distal effects of permitting hate speech is similarly voiced by those who 

oppose the status quo of American First Amendment jurisprudence.  Yet the majority of the court 

has, in most cases, expanded the area of protected speech while primarily considering cases where 

conduct itself becomes violent or directly threatening.   Among those who oppose the ills that 

Jackson feared—aka the vast majority of Americans—many also promote tolerance of the 

nonviolent, but uncomfortable expression of other citizens in line with our current jurisprudence 

as a matter of principle. 

 

In another earlier case, Feiner v. New York (1951), the court held that a speaker could be sanctioned 

for inciting a hostile audience in the case that the police reasonably determine that violence is 

imminent.  However, several later cases found in favor of the rights of the speaker, including 

Edwards v. South Carolina (1963) and Cox v. Louisiana (1965).  These cases were ruled to be a 

“far cry” from the situation in Feiner as the actual threat of violence claimed by the police was 

found to be unwarranted.  Building on the concerns voiced by Justice Black in his dissent in the 

Feiner case—that such a formulation and balancing of rights would result in the suppression of 

minority views whenever a majority member saw fit to threaten violence—these latter cases began 

a shift in responsibility towards the protection of a speaker against a hostile audience.   

 

Hate speech is often purported to present other forms of harm to those who are exposed to it.  In 

Cohen v. California (1971), the court considered the public display of offensive content, 

specifically the word “Fuck”.  Justice Harlan, while citing a phrase from Rowan v. United States 

Post Office Department (1970), noted that, “‘we are often ‘captives’ outside the sanctuary of the 

home and subject to objectionable speech…”’ (Ibid, p. 1001.)  He further wrote that,  

 
“The constitutional right of free expression is powerful medicine in a society as 
diverse and populous as ours.  It is designed and intended to remove governmental 
restraints from the arena of public discussion, putting the decision as to what views 
shall be voiced largely into the hands of each of us, in the hope that use of such 
freedom will ultimately produce a more capable citizenry and more perfect polity 
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and in the belief that no other approach would comport with the premise of 
individual dignity and choice upon which our political system rests.”  
(Ibid, p. 1002.) 
 

His ruling and the cited quotes present core tenants of our jurisprudence that have oft been cited 

as core American values.  Yet this deeply held conviction often comes into conflict with other core 

values, especially when it comes into conflict with key symbols or traditions of our culture.  The 

flag burning case of Texas v. Johnson (1989) is one key example, yet cases where speech has been 

directed at soldiers and their families during a funeral represents another visceral clash. 

 

The case of the Westboro Baptist Church, Snyder v. Phelps (2011), was such a case.  However, it 

was also one in which the line between direct attack on an individual or a group thereof and a 

general political statement was parsed out by the court.  While Justice Alito dissented, finding that 

the acts of the church constituted a direct attack on the Snyder family, the majority held that the 

protestors outside the funeral were merely exploiting an opportunity to gain increased visibility 

for their political message.  Chief Justice Roberts concluded that, “As a Nation we have chosen a 

different course—to protect even hurtful speech on public issues to ensure that we do not stifle 

public debate” (Ibid, p.1033.)  The ruling depended upon the fact that the protestors did not enter 

private space and staged their demonstration on public land, albeit public land that the family and 

other attendees had to pass through in order to reach the private location where the funeral was 

held.   

 

In Collins v. Smith (1977), a ruling protected the NSPA, an organization of neo-Nazis that sought 

to march publicly in the village of Skokie, Illinois.  Judge Pell of the 7th district court wrote that, 

“if these civil rights are to remain vital for all, they must protect not only those society deems 

acceptable, but also those whose ideas it quite justifiably rejects and despises” (Ibid, p.1037.). 

Building upon this foundation, the Supreme Court of the United States ruled in R.A.V. v. City of 

St. Paul (1992) that a statute banning the burning of crosses impermissibly touched on speech that 

was protected by the First Amendment; the statute targeted the actual content of speech rather than 

acts of intimidation.2  A Stanford University policy that sought to prohibit hate speech was also 

 
2 Justice Thomas’s dissent is powerful, though creating an exception for cross burning, which is among the most 
symbolically potent acts in all of American politics—a presumption of guilt until proven innocent—would send 
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overturned in the wake of this precedent (see Corry v. Stanford University, 1995.)   Additionally, 

in Virginia v. Black (2003), the court produced a similar ruling with regard to cross burning; 

however, in this case the majority did argue that a more narrowly tailored statute would be 

constitutional if it prohibited speech that was specifically intended to intimidate or to threaten 

imminent violence. Though the case found that the statute under consideration was overly broad 

so as to enter into the realm of protected speech, the court did specify that a category of hate 

speech, that which was interwoven with conduct, was constitutionally subject to regulation.  Thus, 

the bounds on what constitutes protected speech have expanded, and they have done so well 

beyond the bounds found within other national contexts, yet boundaries have also been defined 

and enforced with the force of law.  They have even gone so far as to permit advocacy for the 

propriety of violence in cases where such advocacy is not calling for immediate actions, such as 

in Brandenburg v. Ohio (1969), which is similar to judicial opinions arguing that advocacy for 

communist revolution during a hypothetical “end of history” at an undetermined point in the 

distant future also ought to be free from regulation.  The point is that as speech freedoms have 

expanded, the benefits have been diffuse throughout the political community.   

 

The Folk Model 

 

The various precedents above provide the foundation of First Amendment jurisprudence with 

regard to hate speech.  Though they cover different types of speech—some of which do not fall 

within the category of hate—they jointly provide a clearer view of the framework that governs 

what is permissible and what the government may regulate under the Constitution. Political speech, 

which is nearest to the core of First Amendment protections is a key element of all of these cases, 

hateful and unhateful alike.  The cases indicate and delineate the restrictions—the protection of 

individuals from blatant harassment, protections of private property and physical integrity, the 

prohibition against literal incitement to violence or the use of fighting words, time place and 

manner restrictions, such as the one more clearly defined in the Snyder case, as well as attempts to 

differentiate speech from conduct, such as in the case of cross burning as a threat.  Yet proponents 

of increased restriction argue that two other considerations ought to be included within this 

 
reverberations throughout the system of speech regulation in ways that would be unsustainable given the number 
of symbolic claims that could be made in the wake of such a ruling.   
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framework and that statutes ought to be permitted to make broader forays into the area of protected 

speech.  The principle concerns of these proponents are (1) the role of hate speech as a distal cause 

of actual physical hate crimes as well as (2) the psychological injuries that individuals who are 

victims of hate speech suffer, which many of these proponents refer to as “verbal violence.”   

 
The proposed folk model of hate speech and hate crimes specifies hate speech and violent hate 

crimes as being causally related with the growth and maintenance of prejudice within the polity as 

a mechanism through which one causes the other.  Yet, the actual linkage between hate speech and 

violence is more attenuated than proponents claim and holding prejudiced beliefs is not a sufficient 

cause of actually committing physically violent acts.  Scholars have shown that hate speech does 

produce increased prejudice as well as desensitization to the violence committed against targets 

(see Soral, et al, 2017.)  However, the link between prejudice and the actual choice to behave 

violently is less clear.  Apter notes that the formation of discourse communities in which such 

dehumanization or desensitization occur is instrumental in legitimizing violence in the eyes of 

members of such communities.  Additionally, he writes that the “linguistic alchemy” of 

interpreting events is key to transforming intermittent episodes of violence into a sustained 

movement or violent campaign (Apter, 1997.)  Indeed, hate speech has been employed as a means 

of organizing groups that have committed hate crimes.  It has also been employed by nonviolent 

organizations whose members as individuals have chosen to commit the crimes.  While the group 

may be nonviolent, individual members or groups within the organization may choose to take more 

radical action to realize their “moral” goals or to strike against the dehumanized other.  The theory 

of relative deprivation elucidated by Gurr predicts that this is most likely to occur where the target 

of hate is seen as a source of the group or the individual’s perceived deprivation (Gurr, 1971.)   

 

However, I repeat, the existence of prejudice and hate speech are not sufficient conditions for 

an individual to act violently towards members of a targeted group, even if they are a member 

of an identified hate group.  There is no automatic linkage between the second and third elements 

within the folk model (above.)  One may be extremely prejudiced, espouse those views publicly, 

but remain nonviolent. There are, however, other factors that could be manipulated in order 
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to have an impact on the intended policy goals without sacrificing the principles that have 

distinguished our constitutional order.  Such proposed alternative solutions have included 

increased monitoring and detection of future violent offenders, stricter gun control, as well as 

greater mental health service provision.  Additionally, we lack solid evidence that constricting 

individual liberty to engage in hate speech would reliably reduce prejudice; while it is an oft 

criticized theory, it is probable that hate will find a way.  Indeed, some have claimed that such an 

approach would produce a backlash.  Such a backlash has been witnessed in other cases, such as 

the ongoing right-wing trend in Brazilian politics.  Indeed, Javier Corrales, an editor of the book 

The Politics of Sexuality in Latin America, has identified the phenomenon of political backlash to 

protections for this specific minority group as being an urgent area for continued research within 

that region more generally (Javier Corrales, 2015.) 

 

A second major concern of those who advocate for increased restrictions on the freedom of 

expression of others whose ideas and beliefs they deem to be hateful regards the psychological 

injury reported by those who are subject to these protected forms of speech.  Indeed, the existence 

and expression of hate, both nonviolently and violently—as a component of the more general 

discrimination experienced by some populations—are linked to mental health conditions, such as 

depression and anxiety (American Psychological Association, 2001; 2008.)  Yet, as Justice Harlan 

wrote in the Rowan case, the public sphere is one in which we are all subject to the rights of others 

in such a way that we may feel ourselves to be prisoners of their will.  As all groups benefit from 

such protection in their ability to express themselves along similar lines, a restriction on the rights 

of disfavored groups ought to be viewed as a double standard, one that could have negative 

consequences were the pendulum of political power to swing in the opposite direction.  Thus, the 

chief reason that those advocating for prohibitions on these grounds ought to be wary is that similar 

claims are made against the groups that they represent, such as public displays of affection 

performed by homosexual couples or the use of profanity within public demonstrations as a means 

of emphasizing the point of a speaker.3   

 
3 In response to an early criticism that protection from psychological harm induced by hate speech, two men kissing, 
or a woman shouting the word c*** could itself be considered a principle rather than a mere policy consideration, I 
provided the following response.  “I found what could be considered as principled counter arguments to be of a lower 
order or to rely upon a dangerously expansive interpretation of harm (‘snakes and stones’!) I ought to have included 
that discussion within the essay.”  The point is that Freedom of Expression, especially for those variants of speech and 
communication that are closest to the core of First Amendment freedoms (ie: political and religious speech), is a 
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A third concern is that violence is producing anxiety within the population that merits an 

immediate and severe response.  This fear recently manifested itself in a New York Times opinion 

piece titled, “Terrified by Mass Shootings? Me Too”, which was written by Amanda Gorman; the 

piece discusses her personal sensation of fear in the wake of mass shootings, many of which have 

been motivated by hate (Gorman, 2019.)  While she promotes hope in the face of these difficult 

feelings, others have promoted hate speech restrictions as a policy intended to reduce future 

instances of mass shootings or other forms of hate crime.  Indeed, among other activists, scholars, 

and thinkers, there is a strong and vocal movement to enact a period of more extreme restriction 

in order to bring about a shift that would eliminate the beliefs that such advocates believe are the 

root causes of violence.   

 

Those who support a more restrictive approach to hate speech regulation expect that the 

criminalization and punishment of what is currently protected speech will eliminate prejudice and 

hate crimes.  In their criticism of the claim that allowing speech permits greater monitoring, 

Delgado and Stefancic note that, “the argument ignores a third alternative, namely the racist who 

is cured, or at least deterred by firm rules, policies, and expectations so as no longer to behave as 

he or she once did” (Delgado and Stefancic, 2018, p.88.)  This idea mirrors Rawls’s description of 

a paternalistic intervention, a potential response to injustice that he discusses in the book A Theory 

of Justice.  Are there conditions under which what many perceive to be an unprincipled 

intervention would be desirable?  The answer to the question merits engagement with some of the 

key philosophers that have touched upon the issue of intolerance and legal principles, including 

Rawls and Popper.   

 
principle that trumps many others that have more recently been claimed as new brittle legal shields against the ideas 
of others within public spaces and forums.  We have devised and fortified a system of regulation that provides 
numerous shields while tolerating the ideas of those that we disagree with.  We have devised and fortified a system 
that provides ample room for us to express ourselves openly without fear of violent reprisal from private or public 
actors.  It does not work perfectly and many of the institutions involved in its operation, especially the police force, 
are in need of reformulation.  The system of speech protections, however, is not, in my humble opinion, one that we 
should dismantle.  To value the competing principled rights claim of protection from psychological harm above that 
of free expression would set a dangerous precedent for a future in which our positions might be those of the minority.  
The clash comes when balancing the right to physical security against expression; this paper argues that it is 
inappropriate to automatically link all hateful statements to violent behavior and that the principle of physical security 
(of self and property) should be secured through alternative strategies as opposed to the silencing of hate speech.   
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In The Open Society and Its Enemies: Volume 1, Popper refers to the paradox of tolerance, which 

indicates that unlimited tolerance would allow for the intolerant to erase those who tolerate them.  

Thus, he concludes that a society may not tolerate intolerance when it goes beyond rational 

discourse and threatens to unleash tyranny and violence (Popper, 1962.)  However, he does not go 

so far as to claim that hate speech may be prohibited when it remains within the realm of rationally 

challengeable and nonviolent expression.  As long as hate speech remains within the realm of 

discourse that can be rationally challenged as well as within the bounds of a legal system that 

prohibits its translation into violent or other illegal acts, intolerance can be tolerated.  Within such 

a system, restriction is a tool that is reserved for when hate speech crosses a threshold beyond 

which violence and tyranny are likely to result.   

 

Rawls touches on the potential for a polity to enact policies that might be deemed unprincipled as 

responses to injustice.  In his discussion of the principles of liberty and justice, he argues that the 

principles of liberty are to be satisfied first as they are prior to justice within the lexical ordering; 

indeed, he writes that “liberty can only be restricted for the sake of liberty itself” (Rawls, 1971, 

p.214.)4  That is, once we have an ideal concept of justice—one that Rawls claims should 

emphasize liberty if it were to be designed behind a veil of ignorance—we must make choices 

regarding how to bring our actual political-social-economic system into alignment with our 

concept of justice. Thus, he also considers the relationship between liberty and our responses to 

injustice in cases where our ideal conception of justice is at odds with reality.  In such cases, he 

acknowledges that policies may be implemented to align the social world with our ideal conception 

of justice, even at the cost of liberty.  He argues that if such a sacrifice is made, we must “make 

sure that the course of change being followed is such that social conditions will eventually be 

brought about under which restrictions on these freedoms are no longer justified” (Ibid, p. 218.) 

Additionally, he notes that such abridgments of liberty, which he refers to as “paternalistic 

intervention” are only justifiable in cases of “the evident failure or absence of reason or will”; 

further, such interpretations “must be guided by the principles of justice and what is known about 

the subject’s more permanent aims and preferences, or by the account of the primary goods” (Ibid, 

p. 219.)  If the first condition were to hold, which it does not (see my discussion of Finnis, below), 

 
4 This is an extremely cursory engagement with the work of Rawls.  It is very brief though, so bear with me.   
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one would need to subsequently question, “what are the goals of the society?”  Clearly the goal of 

those promoting stricter restrictions is to eliminate sentiments of hate, the expression of them in 

the form of speech, as well as in the form of actual conduct that is physically harmful.  Yet, this 

group would seek to do so while limiting the liberties of others in ways that would undermine our 

total system of liberty while simultaneously challenging key values of tolerance and self-

expression.   

 

In his general explication of his system of justice, Rawls pronounces a First Principle as well as a 

priority rule that account for the potential for the liberty of one to be lesser than the liberty of the 

other in some cases: 

“FIRST PRINCIPLE 
 

Each person is to have an equal right to the most extensive total system of equal basic liberties 
compatible with a similar system of liberty for all. 
 

PRIORITY RULE 
 

The principles of justice are to be ranked in lexical order and therefore can be restricted only for 
the sake of liberty.  There are two cases: (a) a less extensive liberty must strengthen the total system 
of liberty shared by all, and (b) a less than equal liberty must be acceptable to those citizens with 
the lesser liberty” (Ibid, p. 220.) 
 

Thus, acceptability is the key and interventions that involve extreme restrictions on speech are 

unlikely to be successful in achieving the goals of social harmony as they may produce a backlash 

effect and reduce the overall system of liberty, at least with regard to what are commonly 

recognized civil and political rights.  Further, Rawls argues that “The principles of justice are 

lexically prior to those of efficiency” (Ibid, p. 495.). Thus, according to the system devised by 

Rawls, achieving policy goals ought to occur without damaging the liberty of others, especially, 

in this case, those who are themselves innocent of committing violent acts.   

 

Well to hell with Rawls, his system, and all that philosophical mumbo jumbo. We want it and we 

want it now!  One might make a claim that we must introduce a new generation of rights, a fourth 

or perhaps a fifth generation of rights that would erect a system of rights in which we are to be free 

from psychological distress.  One could call it, euphemistically of course, The Liberty of “Sanity”.   

Such a fantasy system suffers from the same flaw proffered by conservatives that have opposed 
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the mission of today’s advocates for speech and expression restrictions—that diversity may be a 

curse and that justice is to be found only within agreement and homogeneity.  Though some might 

use this to claim that psychological effects merit equal consideration as the concrete harms of 

physical violence, others have provided principled defenses of maintaining the extant separation 

between these forms of “harm” within our legal system.   

 

Along these lines, Dworkin writes that “If utilitarian arguments of policy are to be used to justify 

constraints on liberty, then care must be taken to ensure that the utilitarian calculations on which 

the argument is based fix only on personal and ignore external preferences” (Dworkin, 1977, 277.)  

He defines personal preferences as regarding the assignment of goods, opportunities, etc. to the 

individual and external preferences as those relating to the assignment thereof to others.  He lists 

the example of discounting the value of others due to their race, yet the logic extends to saying 

that I have more of a right to express my negative views of others than they have to express theirs 

of me.   These psychological aspects certainly exist within the borderlands between personal and 

external preferences, similar to his example of the preferences that some people have that lead 

them to associate with people who are similar in taste or race.  However, legislating with these 

justifications in mind is merely an attempt to enforce our personal or group vision of the proper 

order of society upon others in ways that we would protest were it to be done to us.  Thus, such 

actions must not be taken lightly nor without considering the effects that such choices would have 

in the wider legal system, both now and in the future. 

 

Moving from the thought of philosophers and scholars to the thought of actual judges, the book 

The Nature of the Judicial Process, written by Justice Benjamin Cardozo, complements the 

summary of case law above in its discussion of the mores of the community and their relation to 

legal principles.  He specifies the mores of the community as an arbiter between what he refers to 

as the methods of philosophy and of history.  The former is similar to the reason oriented and 

principled approach advocated by Dworkin and others.  Meanwhile, the latter draws on tradition, 

the vestiges of history, and is interchangeably referred to as the method of evolution.  While he 

certainly makes a strong case that judges ought to consider the mores of the community within 

their judgements during his presentation of the method of sociology, he also makes several 

powerful statements about the primacy of legal principles.  Indeed, he writes that,  
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 “The great ideals of liberty and equality are preserved against the assaults of 
opportunism, the expediency of the passing hour, the erosion of small 
encroachments, the scorn and derision of those who have no patience with general 
principles, by enshrining them in constitutions, and consecrating to the task of their 
protection a body of defenders” (Cardozo, 1921, p. 89.) 

 

Thus, despite the appeal to consider the mores in decision making, a position that he emphasizes 

in cases where the law is relatively uncertain, Justice Cardozo similarly is wary of attempts to alter 

a storied and deeply rooted principle that undergirds our constitutional order.  While the exact 

contours of the area of protected speech were defined gradually throughout the twentieth century 

and refined more recently during the twenty first, their roots have grown deep within our society.  

Majorities as well as minorities have come to benefit from them, although often to the chagrin of 

others within the polity, especially in the case of hate speech.    

 

Thus, the question remains: they are here, and they hate us, but should we just get used to 

it?  Yes and no.  We must combat it, but the means through which we do so ought to be 

through compassion and reason.  Additionally, we must combat it with strategic foresight.  My 

belief is that we are not necessarily on a predetermined forward march of progress, a fact that the 

political winds around the world ought to make clear to any observer of world events.  We are 

establishing precedents that will guide the future—we are actively, to paraphrase Dr. Martin Luther 

King, bending the arc of the moral universe through our actions—a future in which the 

advancements that we have secured may be in jeopardy.   

 

How are the groups currently advocating for speech restrictions to leverage free speech and 

expression in their defense once again if they have taken an unprincipled approach to curbing the 

rights of others in the past?  The playing field is not level, but these groups have thus far secured 

significant advances through playing on it.  A principled and long-term strategic approach is, in 

my opinion, a more sustainable route to curbing violence and fostering tolerance.  Many who are 

equally informed will argue that these advances have not gone far enough, and that drastic action 

must be taken to suppress those who have been responsible for oppressions.  “We are dying”, is a 

familiar statement because for many communities it is true.  I absolutely agree that our society still 

has much work to do to eliminate biases, prejudice, and the harms that hate produces.  Our society 
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has a long way to go to protecting the rights of those most impacted by hate and providing them 

with the same level of security that ought to be shared by all members of a political community.  

However, I believe that organizations seeking not only to enact, but to preserve these advances 

must play the long game.5 

 

There have been other historical examples of attempts to assert unpopular and weakly principled 

laws through the courts or with their support as active partners, such as the policies promoted by 

the court through the doctrine of substantive due process that emerged from Lochner v. New York 

(1905) and related cases; indeed, Wechsler refers to the jurisprudence of the court on this matter 

during that era as possessing a “poverty of principled articulation” (Wechsler, 1959, p. 476.)  

Meanwhile, a more strategic and gradual approach was taken to establish other controversial rights 

through the mechanism of substantive due process, such as the Griswold case and its progeny; 

though one ought to note that the benefits of these rights were also diffused throughout the polity 

relative to the elite-biased laissez-faire policies established during the Lochner era.  In doing so, 

the court fostered the development of what many perceive to be a principled right to privacy, a 

right that the court continues to foster and protect.  

 

If the tide of progress that we have witnessed on myriad issues—privacy, the removal of anti-

miscegenation laws, school integration, same sex marriage, freedom of expression protections, 

etc.—during the last century were to subside, I would prefer that the rights that we have sought to 

establish have the weight of well rooted precedents as well as a sustained principled approach 

behind them.  I would prefer that we establish them through strategic and sustainable advances 

while recognizing that the tides could turn and that our choices will inform our future political 

rivals as well as society more broadly as to the legitimate strategies that could be used to counter 

what progress we have made.  The force of conviction, of moral certitude, and of unimpeachable 

methods ought to be the foundation of what we build, rather than brute force itself.  When direct 

action is engaged, as it has been in some of the most important advances in civil rights, it ought to 

 
5 A lot has happened since I wrote this paper, but I stand by the ideas contained with, even though the philosophical 
discussion is anemic and seriously lacking in representation of people and thinkers of color. The course presented 
little opportunity to engage with Black thinkers.    
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be consistently tempered by firm moral roots as well as strategic foresight—not merely trouble, 

but, in the words of John Lewis, “good trouble, necessary trouble”.   

 

My position in support of the maintenance of a principled system of hate speech regulation and 

the preservation of our cherished freedom of speech echoes many other scholars, philosophers, 

and judges.  Indeed, Justice Cardozo wrote that, “We must not sacrifice the general to the 

particular.  We must not throw to the winds the advantages of consistency and uniformity to do 

justice in the instance” (Cardozo, 1921, p. 99.)  While one might question whether judges are the 

proper authorities to make these judgements, their ability to consider the general without the same 

political constraints as a legislator makes them uniquely qualified to defend the universal right to 

free speech.  In his analysis of judicial decision making, Waldron, notes that courts are particularly 

well-suited to resolving questions that involve moral reasoning; specifically, he notes that this form 

of reasoning “is particularly important when we are determining whether individual and minority 

rights are being properly protected” (Waldron, 2009, p. 14.) Such decisions are likely to be less 

impacted by political contamination, though they certainly possess what he refers to as adulteration 

and legalistic contamination.    Nonetheless, the more principled and logical approach towards 

human dignity and universal values with regard to speech that the moral reasoning of a court 

provides may serve as a bulwark against the mores of an intolerant community within political 

systems in which power fluctuates.   

 

There are, and there likely will continue to be, many who believe that some among the polity are 

not deserving of equal respect and treatment.  As Americans, we are all equal before the law.  In 

his essay “Virtue and the Constitution of the United States”, Finnis wrote that one such group, 

homosexuals, are undeserving of respect except to the degree that they are persons; in other words, 

“love the sinner, hate the sin.”  Yet, he also wrote that “the ending of respect and appreciation need 

not and often should not be the beginning of violent, particularly private, action against the 

injustice” (Finnis, 2001, p. 1598.)  Hate, prejudice, disgust, and other associated sentiments 

towards other humans are not immediate triggers for violence, nor, as Finnis demonstrates, are 

they unable to be expressed within the realm of rational discourse.  We may feel contempt for 

members of other religions, sexual orientations, weight sizes, hair colors, what have you, but we 

are capable of rationally expressing and engaging others in debates about these normative 
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positions, even when the position of the other is a direct and uncomfortable, yet nonviolent attack 

on our own identity.   

 

“Yes, but I need a policy victory. I need to protect my community.  I need to get these vulgar others 

that cause me disgust and psychological discomfort out of public view, off my TV, out of my 

community. Why, why, why, must I tolerate them when I have…” one might ask.  Assuming the 

party on the other side does not share my preference for the long game, there are other defenses 

for my position in support of hate speech protections.  First, what evidence do we have that 

sacrificing the rights and liberties of a sizable portion of the population would actually produce 

the intended policy goals?  We have evidence that hate speech is causally related to the levels of 

prejudice, but this does not indicate that removing hate speech will drain the swamp of hateful 

feelings.  Removing X when X is one of many causes does not eliminate Y.  Second, do we have 

evidence that removing X will not produce unintended consequences that might actually increase 

Y?  This refers to the backlash theory in which the suppression of the liberty of the group that is 

targeted for behavioral and belief modification actually produces the opposite of the intended 

effect.  This could occur along the lines of increasing the radicalization and resort to violence 

among the most prejudiced as well as the creation of political capital for hate groups as they 

leverage victimization and moral hypocrisy into increased political support.   

 

Some point to cases in regions where support for LGBT rights is lower, but courts have entered 

the fold to provide protections as cases in point that such interventions produce negative 

backlashes.  However, studies have found that legalization of same sex marriage or protections 

from discrimination do not produce an increase in anti-LGBT hate crimes; indeed, a research brief 

written by Coston suggests that the effect may have been negative in the case of states that 

legalized same sex marriage (Coston, 2016.)  I similarly found that there was no significant 

increase in hate crimes in response to exogenously determined same sex marriage legalization in 

the cases of US states that featured high support as well as those low support for same sex marriage.  

However, neither of these studies considered prohibitions that negatively impacted the civil and 

political liberties of those who opposed the rights of the group that benefited from the laws.  A 

study examining the effects of actual deprivation similar to those advocated by opponents of hate 
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speech would provide evidence as to the likelihood of backlash were such policies to be 

implemented in the United States.   

 

The second consideration regards the issue of monitoring.  Ideally monitoring allows for the 

illusion of a secure outlet.  Allowing those who wish to participate in hate speech to do so without 

legal repercussions when they are not actively involved in the planning of violent acts increases 

the ability of authorities to identify those who may commit hate crimes.  They may also 

subsequently subject them to increased monitoring according to identified potential to do so 

spontaneously or in a premeditated and organized way.  Is there evidence that increased restrictions 

on speech would not merely push hate speech underground?  Were my fundamental rights to be 

similarly challenged, I would certainly develop covert methods of communication and organize 

with others.  Thus, one would need to also investigate whether increased hate speech restrictions 

would inhibit monitoring; the German case might present a fruitful case to analyze how these types 

of restrictions have played out both in the immediate wake of restrictions as well as in the long 

run.  There is potential for monitoring and code breaking capacity to keep pace with the targets of 

restrictive policies, though incentivizing potentially violent actors to decrease transparency would 

certainly seem to increase an already challenging task.  Thus, my questions to those who prefer 

the policy-oriented position are, first, will there be an immediate backlash? Second, in the case 

that there is no immediate backlash, will the policy be sustainable?  And, third in the case that one 

could prove that there would be no backlash, is it moral?  While I have my doubts with regard to 

one and two, I have been clear about my position on question three.    

 

Conclusion: 

 

As this is an issue that touches upon passions on both sides of the debate, many societies may find 

it difficult to take such a detached stance to assessing the proper means of regulating hate speech 

in order to reduce violence and promote social harmony.  My opinion in defense of permitting hate 

speech may be unpopular amongst some, but it is the honest result of a prolonged meditation on 

the subject.  There are people dying and I have made my assessment with the requisite passion and 

responsibility. However, the response to this fact also requires what Weber refers to as proportion, 

a dispassionate stance that allows one to provide analysis geared towards producing a sustainable 
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and just solution to the problem of violence targeted towards minority groups or other targets of 

hate speech.  Many of the groups that have advocated for increased restrictions on hate speech 

have similarly encountered censorship in their missions to gain civil rights, protections from 

discrimination, as well as acceptance as persons worthy of respect, not just as “persons,” but as 

humans with diverse and unique identities.   

 

As long as the law continues to police the line between speech that intrinsically seeks to promote 

violence and speech that is incendiary, but not directly prompting individuals to commit violent 

acts, a principled stance towards speech protection may be a more sustainable path towards 

reducing violent hate crimes in the long run.  This should ensure that as the law becomes a more 

effective instrument of combating discrimination, any individual or association will have an outlet 

to engage in rational discourse, to inspire others to challenge their beliefs, as well as to challenge 

the beliefs of others within a shared framework of freedom of expression.  Diversity of opinion 

may exist, and animosities may remain, but individuals of different backgrounds would still have 

equal rights to express themselves—to be members of the polity rather than castigated outsiders 

blamed for the actions of others.   

 

One reasonable and compassionate means to combat hate is to expose others to counter messages, 

messages that humanize the victims of hate speech.  Another is to increase protections for the 

targets of hate crimes to prevent discrimination and harassment.  As the victims of violence and 

discrimination become empowered to participate more fully within society, their perception as 

others may diminish as individuals begin to perceive them as members of a shared community.  

Major social and legal changes within the US attest to this fact, such as the recognition of gay 

marriage, increased visibility for transmen and women, the election of our first African American 

President.  All of these achievements occurred without legally restricting the speech rights of the 

opposition.  In this way, simultaneously working to reduce harm while maintaining a principled 

stance on speech may be a way through which the court and our legal system may perform their 

jurisgenerative role6 (Michelman, 1988.)     

 
6 Michelman refers to jurisgenesis as the process through which the court simultaneously incorporates new groups  
   into the community and produces change within the community during the process of resolving questions of law  
   and the disputes that arise between majority and minority populations as the former integrates the latter.   
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An extreme departure from our storied legacy of freedom of speech and expression will never be 

acceptable to those whose rights would be sacrificed; indeed, such an imperative would be viewed 

as unforgivable.  An extreme departure from our storied legacy of freedom of expression is neither 

necessary nor is it the only means to achieve the goals of those who advocate for such policies.  

Returning full circle to the story, the father ought to have had the opportunity to express his beliefs 

as one of many influences in the life of his son.  The son would still have had the power to choose 

for himself.  Similarly, citizens ought to have the right to express their political ideologies to their 

fellow citizens within public spaces upon a shared framework of content neutral rights.  It may be 

uncomfortable to allow others to disagree with us, to promote ideas or perform expressive acts that 

are counter to our beliefs or that denigrate our identities within our shared public spaces.  However, 

if we focus on the fruit of such an effort, I am willing to wager that love and reason will win out. 

 
Postscript on Private Censorship and the future of Hate 

 
This paper has discussed the role of the court in regulating speech, however, we are witnessing a 
new age in which private actors are becoming the primary decision makers with regard to the 
regulation of speech on a global level.  I believe that the history of expression protections within 
the U.S. presents important lessons that ought to guide the actions of the decision makers and 
movement leaders involved in current debates regarding the private regulation of hate speech.  This 
seems especially important to me given how we might expect technologies of communication to 
evolve.  How will the precedents that we establish today shape future conflicts regarding speech 
and expression regulations as we continue to become more digitally integrated?  Obviously, I am 
very American in the position that I have defended; the comparative cases of Germany and Brazil 
seem especially interesting to me as they represent cases in which content regulations have been 
implemented though enforcement within the two cases certainly demonstrates variation.  There are 
other cases as well that might be brought into comparative perspective by those who seek to carry 
this research forward. 
 
With regard to current debates about hate speech, I worry that some demands for restrictions go 
too far.  Requesting that companies not profit from hate is noble and I am totally on board with 
that.  However, I believe that demanding that companies suppress hate speech on their platforms 
uniformly is not a viable nor a desirable strategy in the long run.  I support the removal of content 
that is harmful, such as literal calls for violent action and harassment of others. I support the 
removal of content that involves entanglements with hate groups, such as the paid promotion of 
conversion therapies.  I do not, however, support the removal of messaging from people that 
merely wish the say that conversion therapy is a good idea, that people of X race are inferior, or 
that I do not have a soul because I was born with red hair (I make the comparison not to be 
insensitive, but to hit home of the general applicability of rules) regardless of how much I disagree 
with them. Middle grounds exist between overt censorship and nonregulation. Similar to how sites 



 
TCÎ 

21 

have provided child safe environments through age restrictions, social media providers could 
create a “safe space” option for those who wish to not encounter messages identified as containing 
hate speech within their comments or news feeds.  I think that we should all say yes to hate as long 
as it does not cross a threshold into concrete action.  Additionally, I maintain a firm belief that 
continued restraint and tolerance will result in more sustainable advancements toward a more just 
society, though I recognize the necessity of acting, as highlighted in the work of Karl Popper and 
others, when tolerance itself and the tolerant are threatened.   
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